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EDITORIAL NOTES 


Dr. Lee De Forest, the radio pioneer, did not stray away from the truth 
lately, when he said that the public is becoming more luke-warm to what 
is being offered on the radio in the homes, because of “the insistent bally- 
hoo of sales talk which now viciously interrupts 70 per cent of entertain- 
ment programs, even on the costly chain networks. . . . Radio advertising 
from the local stations has become so uncontrolled that one must wonder 
at the patience of the suffering public who listens to these at all. Yet the 
broadcasters are greedily selling more and more time for impudent and 
undisguised sales talk, little realizing, or caring, that they, like parasites, 
are consuming the very vitals of the organism on which they depend for 
their livelihood. This situation can go on becoming worse and still worse, 
until so few listeners remain that the advertisers find their money thus 
spent unprofitable. But long before that final stage of dissolution is 
reached the usefulness of radio to the public will have practically termin- 
ated.” It is a great pity that so wonderful an instrument of advanced 
science, which can bring to one’s ears in any part of the world the actual 
voice of officials, statesmen and scholars from any other part of the 
world, is also used for mere advertising, and for poor as well as good 
music. How and who to control it is a great question, but, it seems to us, 
the time must come when it is controlled. In England, as Sir John Reith, 
Scotch engineer who was in charge of munitions for Great Britain in this 
country for two years of the World War, and who was knighted for his 
work as head of the British Broadcasting Corporation, declared at a Con- 
ference in Washington last month, that the British body had “never been 
accused of debasing the currency;” that British sentiment is “utterly 
opposed” to such commercialization of radio as is practiced here. In Great 
Britain, he said, broadcasting is conducted as a public service, with no 
commercial ends to serve, and is financed by a licensing system plus the 
“publishing activities” as a subsidiary to the regular programs. 
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On this same subject, at the same Washington Conference, Jay Elmer 
Morgan, Chairman of the National Committee on Education by Radio 
and Editor of the “Journal of the National Education Association,” said : 
“There has not been in the entire history of the United States an example 
of mismanagement and lack of vision so colossal and far-reaching in 
its consequences as our turning of the radio channels almost exclusively 
into commercial hands. Every other country in the civilized world has 
recognized from the first its educational and civic possibilities. America 
is the only great civilized country that has allowed this new garden of 
opportunity to grow up to the weeds of commercial advertising, competi- 
tive exploitation and selfish greed.” Criticizing the “trivial, the sensual, 
the jazzy, the confused notions of home life” portrayed by both radio and 
movies, Mr. Morgan advocated county and State broadcasting systems 
throughout the United States to serve schools, governments, civic asso- 
ciations and churches, and asserted that the National Committee on Edu- 
cation by Radio would have presented to the next Congress a bill setting 
aside 15 per cent of the radio broadcasting channels in the country for 
educational institutions. 





The last Legislature created about fifteen Commissions, all but 
three of them with appropriations. Two of them, at least, the public can 
hardly object to if they perform real and too long delayed service for the 
State. These are the Tax Survey Commission and the Historic Sites Com- 
mission. The others are for investigating Regional Planning, American 
Fair, Building Codes, Raritan Bay Bridge, Machinery Study, Public Mar- 
kets, Crippled Children, Public Parks, Migratory Children, Widows Pen- 
sions, Small Loan Business, Milk Industry, etc. The puzzle is why there 
was any stop in this procession. Or was it thought the next Legislature 
might have nothing to do, unless lengthy reports from all these Com- 
missions would give it a little labor. 





To the credit of the last Legislature must be put the Act providing 
for roadside beautifying. It permits the State Highway Commission to 
set aside one per cent of the amount expended for construction in the pre- 
ceding year to be used for beautification, chiefly, of course, by shade tree 
planting. In support of the bill Senator Davis, the introducer, said the 
State spends millions of dollars for road construction but that no pro- 
vision had been made for their beautification. He pointed to California’s 
efforts in this direction and said, the result was that the roads in that 
State are the most attractive in this country. This measure should have 
been a statute years ago. 
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It would be of greater interest to watch the results of the new auto- 
mobile law in England were it not that there is no comparison between the 
number of motor vehicles on the public roads in Great Britain and those 
in this country. One may sometimes drive five or even ten miles in many 
districts there without meeting another machine. However, the number 
is naturally increasing and so have accidents. The new law abolishes the 
speed limit for passenger automobiles equipped with pneumatic tires and 
not seating more than seven persons, and motorcycles. But penalties 
will be heavy for persons convicted of dangerous driving. At the same 
time the law provides, among other things, as follows: To obtain a driving 
license it is necessary to give an undertaking that one does not suffer from 
epilepsy or sudden attacks of disabling giddiness or fainting. A license 
will be refused if the applicant is not able to read at a distance of twenty- 
five yards in good daylight (with glasses if worn) a motorcar number plate 
containing six letters and figures. The applicant also must affirm that he 
is not suffering from any other disease or disability which would be likely 
to cause his driving of a motor vehicle to be a source or danger to the 
public. No person under sixteen shall drive a motorcycle, or a motorcar 
under seventeen, or heavy motorcar under twenty-one. 





Perhaps nobody has been greatly surprised that LaFollette and his 
small crowd of opponents to every measure that meets the approval of 
President Hoover has “demanded” that Congress be called again in ses- 
sion “to relieve distress among the unemployed.” It is LaFollette who is 
in most distress that the last Congress did not make a greater rakeoff upon 
the U. S. Treasury than it did; real sufferers take the matter of unem- 
ployment more sensibly, knowing that no Congress can solve the problem 
of work or no work. The President treated the subject as was to have 
been expected. He said: “I do not propose to call an extra session of 
Congress. I know of nothing that would so disturb the healing processes 
now undoubtedly going on in the economic situation. We cannot legiskate 
ourselves out of a world economic depression; we can and will work 
ourselves out.” 





Elsewhere will be found two opinions in the Court of Chancery on 
contempt; one concerning a borough and its officials, and the other con- 
cerning attorneys. This subject of contempt of Court is one which should 
interest especially all younger members of the Bar, as it seems not to be 
understood as well as it should be. The borough decision is likely to 
affect various municipalities wherein the sewerage question is now a dom- 
inant one. 
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ADDRESS TO STUDENTS OF JOHN MARSHALL COLLEGE OF LAW’ 


For many years the legal fraternity of this county has been desirous 
of instituting a School of Law in this community. Students were obliged 
to go to adjacent cities or out of the State in order to secure a proper legal 
education. Prior to that they were obliged to secure such education in a 
lawyer’s office, but the necessities of the times and the changes in the forms 
of business brought about the demand for law schools. 

In order to fully qualify the student for his studies, it was found 
necessary to furnish him with opportunities for studies in the higher 
learning, and hence two years of a college career were added to the 
course, as a pre-requisite for entrance to the study of law. The average 
college student found no difficulty in entering upon the legal course, 
but comparatively few of our ambitious and aspiring young men were 
college students or college graduates. They were forced to earn their 
living or support their parents by day, and their only opportunity to 
study law was presented in the evening. Our larger universities and 
colleges catered to the student of parents who could afford to send him 
there and board him there. The great number of aspiring young men 
therefore yearned for the existence of an institution which would offer 
them a college education at night, as well as at daytime. 

The John Marshall College was instituted to create this opportunity, 
so that, during the last two years, young men and women of character 
and ambition could obtain a college education of two years at night or 
day, to fit them for entrance to the study of law in the same college during 
a period of three years, making a full term of five years in all. We have 
thus been able to eliminate the class distinctions which would limit the 
study of law entirely to the patrons of the older university or college, and 
prohibit the study of law to young men and women who, by reason of 
necessity, were obliged to prepare themselves after a day of toil by study- 
ing at night to obtain the necessary preliminary education for entrance 
to the Law School. Young men and women of that character and ability 
are to he commended and not restricted or handicapped by legal barriers 
designed to obstruct and limit the number of applicants for legal educa- 
tion. Many of the members of the Bar and of the Judiciary today so 
labored and struggled, and their success stands as a commendation for 
the opportunity that made them what they are. It is a trite observation 
that men like President Lincoln, John Marshall, Charles O’Connor and 
others, whose legal fame stands as a beacon light to the modern student, 
possessed none of the collegiate opportunities that colleges like John 
Marshall today supply. 








*This address was delivered to the students on the occasion of a banquet to 
Former Supreme Court Justice Minturn, Dean of the College, in Jersey City 
on May 12th last. 
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If you propose to restrict and limit professional education to the 
comparatively favored few endowed with a college degree, you incidentally 
create a class distinction in this country which cannot survive among 
a free, self-governing people. The distinction is archaic and smacks of 
the feudal era. Why establish free public and high schools at great ex- 
pense, if we are to label them as the limit of scholastic ambition to the 
son of the average father or mother, who need the assistance of the 
daily toil of the young man or woman for the family sustenance? What 
is needed in this land is not a mind crammed with collegiate technique, 
but a head and a soul imbued with plain, homely morality. 

In the transformations of our industrial life we are gradually abolish- 
ing the environment in the old home as many of us knew it, and sub- 
stituting a modern civilization of mechanical skill which possesses none 
of the attractive characteristics of the old home. But still it presents the 
environment in which children are reared and the future citizenry must 
be molded. It furnishes the place where, under tender parental influence, 
the moral character of the scholar must be shaped. When we add to 
that enduring influence the powerful environment of the Church and 
its accessories, we have created the melting pot which shapes the character 
of the young man and woman of business and the professions. 

The great average college nowadays is a city institution environed 
with the attractions and temptations of city life. The college, or uni- 
versity life or atmosphere, as it existed in our earlier days, exists only 
in theory and, except fortuitously, the average student is beset upon all 
sides with the dangers and temptations of city life, for, like sin, they ever 
pursue us. Therefore, when we speak of a college atmosphere as a bene- 
ficial preliminary to the study of law, we refer to the college as we knew 
it, as a temple for the inculcation of a moral and philosophic life, which 
took the place in our earlier day of the home and the Church, and surely 
not to the institution of this day, which does not as a rule exercise that 
dominating influence upon the man and woman committed to its halls 
of learning. What is needed is more men and women endowed with 
education in all professions, and teachers as we have them here, who have 
risen to eminence in their profession, so that the students daily and nightly 
come in personal contact with the faculty of the institution, whose per- 
sonal lives give a daily guarantee that the things, the subjects, the phil- 
osophy which they inculcate are exemplified in their own personalities 
and characters. 

The day of the old law office and its preceptor with his great per- 
sonal experience as an exemplar has departed under the pressure of mod- 
ern industrialism, and in his place has come, ex necessitati, the modern 
school of law with its attendance college course by day for the scholar 
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with leisure, and by night for the youth, who, in striving for a livelihood 
by day, has not thereby foreclosed himself of the privilege and ambition 
which it is the proud boast of our land should be exercised and enjoyed 
by all alike, based upon intellectual and moral worth. Such an oppor- 
tunity is furnished to the struggling and aspiring student by the John 
Marshall College of Law. It was Pope who sagely remarks: 


“Honor and shame from no condition rise 
Act well your part, there all the honor lies.” 

Never in our history as a nation has there been such a need, not 
only for intellectual men and women but primarily for moral citizenship. 
Conceding the intellectual test, the moral fitness of the applicant for any 
profession should furnish the true test. A college, no more than a high 
school or a private academy, possesses a peculiar monopoly or advantage 
in the modern environment as the sole mecca of moral suasion. In your- 
selves your fortune lies, and life is what you make it. Given high-minded, 
moral and capable preceptors, who daily and nightly come in contact 
with their pupils, and you have thus brought home by practical example 
to the pupil the standard ideal of the old office morale as nearly as can 
be in this age of changing and changed conditions. 

What we need in this age is a resurrection, as nearly as can be done, 
of the old ideals under which the fathers of our Constitution and our 
traditions flourished and which made this land of ours great, glorious 
and free. Those generations were largely molded under the light of 
the candle, and in the gloaming of a day of toil by men who were obliged 
to educate themselves, and whose names and public service serve as 
models for our aspiring manhood with which to conjure, and whose fame 
doubtless furnished the inspiration to Dr. Holland for his great moral 
and enduring appeal. In these days, like our daily prayer, these lines 
cannot too often be repeated as an inspiration to our youth: 


“God give us men! The time demands 

Strong minds, great hearts, true faith, and willing hands; 

Men whom the lust of office does not kill; 

Men whom the spoils of office cannot buy; 

Men who possess opinion and a will; 

Men who have honor,—men who will not lie; 

Men who can stand before a demagogue, and damn his treacherous flat- 
teries without winking ; 

Tall men, sun-crowned; men who live above the fog, in public duty and 
in private thinking ; 

For, while the rabble with their thumb worn creeds, 

Their mixed professions and their little deeds, 

Mingle in selfish strife, lo! Freedom weeps; 

Wrong rules the world and waiting Justice sleeps.” 
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IS THE BAR BEING OVERCROWDED? 


|The Section of Legal Education and Admissions to the Bar of the American 
Bar Association put out some “Notes on Legal Education” last month which may 
well be read generally by members of the Bar and by students who propose to 
become lawyers; hence we reprint it in full, except some diagrams which cannot 
well be reproduced.—Enitor. | 


The problem of the overcrowding of the Bar is one which is attract- 
ing a great deal of attention at the present time. By most who see the 
keen competitive conditions in our large cities the statement that there 
are too many lawyers is taken for granted. In some quarters, however, 
it is denied that a condition exists which makes it impossible for the 
average qualified and competent newly licensed lawyer to gain a foothold 
in the profession with a prospect of making a good living out of it. 

It is exceedingly difficult to offer any concrete proof of this. Of 
course we know that we have a great many more lawyers in proportion 
to our population than Canada or England or France or Germany. There 
are other factors which enter into that situation which must be considered, 
for instance our per capita wealth, which is much greater. About all 
that can be offered as evidence is the opinion of the practicing lawyer, 
drawn from his own experience. If he sees around him men of ability 
who have been in practice for years and who are only making a fair 
living; if he sees men newly admitted to the Bar unable to find an open- 
ing; if he sees many lawyers of three to five years’ experience in practice 
dropping out of the law, he can fairly conclude that in his community the 
Bar is overcrowded. In the last analysis it is a question which each 
lawyer must decide for himself. 

Whatever the present condition of the Bar is, however, we have some 
fairly reliable data as to how that condition is going to compare with the 
future situation of lawyers if the existing tendency to study law continues 
over a period of years. 

Statistics recently gathered from the Bar Examining Committees 
of 47 States and the District of Columbia, together with estimated figures 
from the State of Indiana, show that in the fiscal year 1927-1928 there 
were 17,288 candidates that took Bar examinations, of whom 9,114 or 
52.7 per cent passed. In addition there were 617 admitted on law school 
diplomas in thirteen States. The candidates for the Bar examination 
increased 1,000 in the following year and the percentage who passed de- 
creased to 50.7 per cent, making the number admitted on examination 
9,290. About the same number as in the previous year were admitted 
on diploma. In the year 1929-1930 the candidates increased to 19,830. 
Of that number 46.4 per cent or 9,293 passed and the number admitted 
on diploma was 567, making a total of 9,860. 
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The last two years have shown a decrease in the number of law 
students. The “Annual Review of Legal Education,” soon to be pub- 
lished by the Carnegie Foundation for the Advancement of Teaching, 
will show that the law school enrollment dropped about 2,000 between the 
autumn of 1928 and the autumn of 1929. The December number of the 
“American Law School Review,” while not having as complete figures 
as the Carnegie publication, shows some 2,500 less law students in the 
fall of 1930 than the same magazine reported for the same period of 
1929. The economic situation doubtless accounts for a part of this drop 
and the going into effect of more strict requirements of prelegal educa- 
tion for a part of it. Whether or not it indicates a permanent change in 
trend it is still too early to state definitely. Whatever the future will 
show as to this, at the present time one-half of the 9,500 newly admitted 
members of the Bar we are getting annually would be sufficient to keep 
the body of lawvers we now have at its present strength. 

The best estimate on our present legal population is that it runs 
between 150,000 and 160,000. The latest count of Martindale’s “Legal 
Directory” (1930) showed 147,000 lawyers, and this is undoubtedly a 
conservative figure. If we take the practicing life of the average lawyer 
as thirty-five vears, we need only 4,500 new recruits to replace those who 
drop out. Of course all those who are admitted do not go into practice. 
If 75 per cent of them do, however, it means we are getting 60 per cent 
more lawvers than we need at the present time, provided the number who 
are now practicing is sufficient. 

The problem needs thought. It cannot be dealt with by arbitrarily 
curtailing the number of licenses which are issued. Eventually economic 
law will take care of any surplus, but its process in doing so is inevitably 


ruthless. It is the duty of our profession to work out a smoother solution. 

If all those who are being admitted were sufficiently qualified and 
of high moral character, perhaps the situation would not be serious from 
the point of view of the public, whether it was from the viewpoint of the 
lawyer or not, but unfortunately such is not the case, and with increased 
competinon comes increased strain on the moral and ethical standards 
of the Bar, and particularly of those young men who are just starting 
in it. At least. one duty is plain—as officers of the Court and as 
guardians of the public welfare, we must keep out from the profession 
those men who have not a thorough general education and adequate legal 
training as well as the moral qualifications which are so necessary yet 
so difhcult of discernment 

The American Bar Association has been working at this problem 
for years, and has recommended that every candidate for admission should 
college education or its equivalent before commencing 
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the study of law, and that he should have successfully studied law for 
three years at an approved full-time law school or four years at an 
approved part-time school. If he is then able to pass through the grasp 
of the Bar Examiners, who are becoming yearly more iron-handed, he 
at least has shown the outward indicia of competence. Furthermore, he 
will have had to produce some evidence of character, and as Bar Examiners 
become more schooled in dealing with this indefinable substance, their 
results will become better. 

While increased requirements of general education and legal training 
and closer scrutiny of character are not indicated as a solution to the 
problem of the overcrowding of the Bar, at least that condition has called 
attention to these essentials. If it results in their becoming more widely 
adopted, then it cannot be said to have been entirely without beneficial 
effects. 





THE STRANGLED JUDGE 


[Under the above heading the main portion of an address delivered in 1929 
before the Vermont Bar Association appears in a recent number of the “Journal 
of the American Judicature Society,” and certain features of it we reproduce as 
worthy of reflective study on the part of our own New Jersey Bar.—Epiror]. 


Briefly stated, what objections are urged against reviving the power 
of the presiding Judge to express his opinion as to the credibility of wit- 
nesses or the weight of the evidence—such an expression, I mean, as 
would be interpreted merely to assist, not to control, the jury? Reduced 
to their lowest terms, these objections are three in number. In the first 
place, it is said such a revival is intended to give the Judge power to 
dominate the jury, and an impaired jury would be the result ; in the second 
place, it is said the Judge is not competent to exercise the power clearly 
and impartially, and an increase of injustice would be the result. As to 
the third objection, it is more deeply felt than loudly spoken. It will 
be the most difficult one to overcome. It is the grim detemination on 
the part of most of the trial lawyers never to yield their control of the 
jury trial—a control which they mainly exercise by confusing the issues 
in the case—by requiring the Judge to charge as they request, and by 
playing upon the passions and prejudices of the jury itself. None of 
these objections is well founded. The first one proceeds from an entire 
misconception of the manner in which the common law permitted the 
Judge to use his power. He never could lawfully use the power to 
dominate the jury, or to dictate, as a matter of fact, what their verdict 
should be. It is not now proposed that he should be given any such 
power. To be sure, under the despotic regime of government known to 
our ancestors, a hundred and fifty years and more ago, some trial Judges 
then abused their power; but under our present system of government, 
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it is preposterous to assume that a Judge could hold his office if he 
arrogated to himself the use of an oppresive power. Either the Bar, or 
the public, would promptly cause such a Judge to be removed from the 
Bench. Even in those instances where the power is not oppressively 
used, but is pushed beyond its proper limit, so as to invade the province 
of the jury, the appellate Court always supplies the remedy of reversal. 

The Judges in our Federal Courts have enjoyed this power to com- 
ment on factual matters for about one hundred and forty years. We hear 
no complaint that they dominate the jury. The sole purpose in urging 
a return to the historic rule of the common law is to help the jury, and 
to preserve it from further public disfavor. The trial Judge must be 
given the power to guide the jury out from the fog of doubt and bias, 
into which they are too often led by counsel, and into the light of truth 
and justice. Without this power, the Judge cannot properly function. 
It is not always necessary for the Judge to use this power in every case. 
It is only a discretionary power, to be called into play when the kind of 
guidance I have intimated is imperative It should be used with caution. 
But is it not the province of a trial Judge to prevent the instruments of 
fair play from being changed into weapons of injustice? Is that dominat- 
ing a jury? Why strangle a Judge and force him to sit silent when he 
recognizes a cunningly disguised falsehood, foisted upon the jury, or 
sees an honest witness badgered into the appearance of falsehood? Why 
choke his restraining word when he hears a good reputation mendaciously 
assailed in his Courtroom, or knows that prejudices are set on fire by 
subtle and clever appeals to religious, racial, or other passions? Why 
not permit the sworn Judge to raise his voice in the defence of truth? 
Instead of juries being dominated by the Judges, the real question is how 
much longer are the people, in a majority of the States in this Union, 
going to submit to the domination of juries by the lawyers? How much 
longer are these people going to treat the jury trial as a roped arena 
where the lawyers thrust and parry at will, and the Judge sits gagged by 
a statute, a Constitution, or a Court decision? When will they come to 
their senses, summon their self-respect, and place the stamp of their 
disapproval upon the “sporting theory” of a jury trial? When will they 
abolish this grotesque travesty, and raise the trial Bench to its old-time 
dignity and prestige, and lay a surer and firmer base for the administra- 
tion of justice? It cannot be well denied but that the Judge, by his train- 
ing, experience, responsibility, and the very nature of his position, can 
speak the only impartial word in the Courtroom. In case of need, the 
jury should not be denied the privilege of listening to that word. They 
always welcome such a word from such a source. Yet this does not 
mean that they are thereby coerced, against their independent judgment. 
That would be doubting not the Judge, but the jury. Nevertheless, that 
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member of the Bar who holds the jury would be thus dominated by the 
Court, says the Judge does not need to speak in order to make his influence 
felt because, by a wink or a nod, or by a slight emphasis or inflection 
of the voice, or change of expression, he can convey his impressions to 
the jury. In other words, he would rather have the Court play “dumb- 
crambo” with the jury than speak out like a brave, candid and dignified 
Judge. The mind of such a critic moves in a vicious circle. He cannot 
trust the Judge, lest the latter will dominate the jury. He cannot trust 
the jury, lest they will surrender to the Judge. Apparently, he can only 
trust himself as the “head man in that show.” It is inconsistent to claim, 
on one hand, that the jury will be “‘yes-men,” or the “mouth-piece” of 
the Court, and, on the other, that they are the only dependable source of 
fact-finders. The average jury would resent a dictatorial tone in a charge 
on the facts. They would accept a disinterested suggestion to help in 
such a charge. They need it. They are unskilled and inexperienced in 
weighing evidence. They hear the testimony coming into the case by 
question and answer, yet it is often buried in a welter of objections, 
motions, offers, arguments and rulings. Under such circumstances, the 
jury should receive from the Court timely suggestions as to how they 
may pick out the essential facts and value their effect. There is no reason 
for the jury to distrust the Court. To quote again from Burke, who 
always has an apt phrase in matters of government and law: “What does 
a juror say to a Judge when he refuses his opinion upon a question of 
judicature? ‘You are so corrupt, that I should consider myself a partaker 
of your crime, were I to be guided by your opinion,’ or, ‘you are so 
grossly ignorant, that I, fresh from my hounds, from my plough, my 
counter or my loom, am fit to direct you in your own profession.’ This 
is an unfitting, it is a dangerous state of things.” Those who are afraid 
to unstrangle the Judge, and allow him to comment on the facts, contribute 
more than all others to the inefficiency of the jury today. To re-clothe the 
Judge with his common law power in this respect, instead of impairing 
the jury, would greatly enhance its usefulness, and increase its praise- 
worthy popularity. 

Nor does the second contention against this reform, the incompetency 
of the Judge to charge clearly and impartially, stand the test of analysis. 
True it is, there is no more responsible or difficult task a Judge has 
to perform than to do that very thing. The ability to review the facts 
temperately and candidly, and to explain the legal propositions in con- 
nection with the opposing claims of the parties, in such a manner that 
they may be readily grasped by the mind of the average juryman, is 
justly regarded as the consummation of judicial excellence. This ability 
of the Judge, however, can exist and grow only in an atmosphere of con- 
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scious power, free from the fear of a stifling statute, constitution, or 
decision, to strangle his words at their very utterance. When the Judge 
is permitted by law to charge only in a perfunctory manner, upon a few 
glittering generalities of the law, which is the case in most of our State 
Courts, he becomes increasingly inefficient, for the sense of his responsi- 
bilities loses its keen edge, his mental powers atrophy, and his jury retires 
for their deliberations in utter bewilderment. So long as this condition 
is tolerated, do we need ask why the American jury system is tottering? 
Here again we have a vicious circle, moving from folly to weakness. 
His critics say the Judge is incompetent, then they proceed to “tie him 
down” by procedural regulations so that he never can become competent. 
As a matter of fact, the Judge is the only impartial and competent expert 
in attendance upon the trial—an expert by training and experience to dis- 
entangle a mass of evidence, to elucidate its force and effect, and to point 
out its proper tendency. If a jury cannot duly measure the comment on 
the facts by an impartial Judge, and still retain its own judgment, it cer- 
tainly is incapable of ascertaining, unassisted, the weight of the evidence, 
or the credibility of witnesses. It is such a jury the critic has in mind 
in contending that when the court “charges in a fact,” he is not able to 
“charge it out again.” That is, a disclaimer by the Judge, that what he 
has said to the jury is not to influence them if they do not agree with 
him, is unavailing. To this, it is sufficient to say that if the charge is 
deemed prejudicial, counsel should promptly notify the Court and point 
out the claimed error so that correction can then be made, if necessary 
and before the jury retires; otherwise, the Court above will apply the 
proper remedy. If the charge is not prejudicial, or does not invade the 
province of the jury, no harm is done. To criticize a disclaimer, goes to 
the incapacity of the jury, rather than the incompetency of the Judge. 
Yet it is wholly unreasonable to say that a jury may listen to all the 
exagerations of partison counsel, and may not listen to the disinterested 
review of the testimony by a non-partisan Judge. A paralyzing incon- 
sistency seems to possess those who object that the presiding Judge is 
incompetent to deal with the facts. They do not question the power or 
capacity of the trial Judge to set aside a verdict if it is against the 
evidence ; yet they question his power and capacity to assist the jury 
by his charge on the facts, so as to prevent their rendition of an erroneous 
verdict. They do not question his power or capacity to hear and determine 
facts in an equity case; yet they stand aghast when he attempts merely 
to aid in finding the facts in a jury case. Their position is entirely lack- 
ing in both reason and logic. Our Judges are human. So are our juries. 
And there is nothing particularly divine about any of our attorneys. Im- 
perfections will always mark the institutions of man. But suppose there 
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is a trial Judge, here and there, who is unequal to his responsibilities, 
why strangle all the other members of our trial Bench, and thus render 
them judicially impotent ? 

When we turn to the third objection, the reluctance of counsel to 
forego a portion of their control, we strike close to the ethics of many a 
trial lawyer of a certain undesirable type. He has taken an oath to 
serve the court, the public and his client. Is there anything in that oath 
to justify him in his persistent aim to dominate the jury system, or to 
flout public justice? Is his fidelity to his client so blind that it sees not 
the truth? Does the jury system exist as a means for exploiting his 
personal and professional notoriety? Is the right of his client the only 
right involved in the trial? Has the public no right to demand that a 
jury victory shall first rest with a just cause, rather than with a “smart 
lawyer”? In no phase of our legal procedure are the baneful effects of 
our weakened American system more conspicuous than in the adminis- 
tration of the criminal law. Why should a criminal, defended by the 
type of lawyer I have mentioned, fear to enter a Courtroom presided over 
by a Judge who is so strangled by law that he is unable to assist in con- 
ducting the inquiry past all shams and technicalities and straight to the 
question of innocence or guilt? If these restrictive laws protect this 
type of criminal lawyer from interference by the Judge, it is pertinent 
to ask who is going to protect the jury from the errors and sophistries 
of such a lawyer? It is the need of protection for the jury, by adequate 
instructions from the Court, which leads to miscarriages of justice, the 
spectacle of which engenders lack of respect for law on the part of the 
public, which, in turn, constitutes a disgrace that stains the luster of 
the American flag today. 

If a lawyer has a meritorious jury case, it will be helped by the 
Court’s charge on the facts. If he has not such a case, it will be harmed 
by such a charge. It is always the lawyer with the weak case who objects 
to comment on the testimony by the trial Judge. 

Fortunately, not all trial lawyers are sordid and reactionary. There 
are many of the better type of trial lawyer whose ideals of justice take 
the first place, and whose activities for their clients take the second place. 
This type is progressive, is well informed upon the historic traditions 
of the Bench and Bar, and may be relied upon to aid in reforming our 
Courts by unstrangling our Judges. 
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DEPT. OF HEALTH OF N. J. v. BOROUGH OF FORT LEE 
(Court of Chancery of New Jersey, April 5, 1931) 
Pollution of Waters—Contempt of Borough Officials 

Suit by the Department of Health of the State of New Jersey against 
the Borough of Fort Lee. There was a decree for complainant enjoining 
the borough from polluting certain waters, and thereafter complainant 
brings order to show cause why the borough should not be punished for 
contempt. 


BUCHANAN, Vice-Chancellor: In April, 1929, the Department of 
Health of the State of New Jersey (being clothed with appropriate powers 
and duties in that behalf by virtue of several statutes duly enacted by the 
Legislature) filed a bill of complaint in this Court, alleging that defendant 
owned and maintained a sewerage system from which polluting material 
was permitted to discharge into the waters of Overpeck brook and a 
tributary thereof, in this State, polluting such waters so as to cause and 
threaten injury to the inhabitants of the borough of Leonia, in this State, 
and praying an injunction to restrain the defendant from further polluting 
said waters, and to require the defendant to make disposition of its 
sewage in manner approved by complainant. 

Subpoena ad respondendum was duly issued and served on the de- 
fendant. The defendant filed no answer, and took no other step in 
defense, and decree pro confesso was duly entered against it, and, after 
the taking of proofs, final decree was duly entered December 14, 1929, for 
the issuance of a writ of injunction against the defendant, commanding 
it to cease the pollution in question on and after June 1, 1930, and that 
on or before that date it make such other disposition of its sewage as 
should be approved by complainant. 

Copy of the decree was duly served on defendant on December 24, 
1920. 

On March 18, 1931, affidavit was filed in this Court by complainant 
setting up the making and entry of the final decree aforesaid, and the 
service thereof upon defendant, and further setting up that the defendant, 
notwithstanding such decree, had not ceased but was still continuing the 
pollution aforesaid, and had failed to make any other disposition of its 
sewage as commanded. 

An order to show cause was thereupon entered, directing the defend- 
ant to show cause why it should not be adjudged guilty of contempt and 
punished accordingly; which order was duly served on defendant in ac- 
cordance with its provisions. 

On the return day named in the order to show cause no cause was 
shown by defendant, and in fact no appearance was made by or on behalf 
of the defendant, either by any of its officers or by any solicitor. 
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It will be observed that the conduct of defendant complained of in 
the affidavit is twofold in character: That it has done that which the 
decree commanded it not to do (i. e., continue the pollution of the waters 
of the creek), and that it has failed to do that which the decree com- 
manded it to do (i. e., to make a disposition of its sewage in manner 
approved by the Department of Health). The first of these is a criminal 
contempt; the second is a civil contempt. Staley v. South Jersey Realty 
Co., 83 N. J. Eq. 300, go A. 1042, L. R. A. 1917B, 113, Ann. Cas. 1916B, 
955. 

The present proceedings, although reciting both failure to perform, 
and the doing of acts enjoined, must evidently be deemed civil or remedial 
in character—to enforce the performance of the acts directed by the final 
decree, for the benefit of complainant. The affidavit, order to show cause, 
and proof of service are all entitled in the original cause, and filed as 
part of the proceedings therein; not as a separate proceeding in a criminal 
contempt. Staley v. South Jersey Realty Co., supra. 

The proceeding is, of course, within the jurisdiction of this Court, 
and, notwithstanding the failure of defendant to appear in any wise, the 
order to show cause having been duly served, order may be entered by the 
Court. In re Hayden, 101 N. J. Eq. 361, 139 A. 328. The affidavit proves 
the failure to perform, and there is no denial. 

The usual method of compelling performance of affirmative action 
directed by decree of this Court, where there has been a failure or refusal 
of performance, is by imprisonment of the recalcitrant party until he 
does the thing he has been commanded to do. Such imprisonment is 
not punitive but coercive; it lasts only until the decree is performed. 
Staley v. South Jersey, etc., Co., supra. 

In the present proceedings the disobedient defendant is a municipal 
corporation, which obviously cannot itself be physically imprisoned, either 
for coercion or punishment. Although mention is made in the proceed- 
ings of the “officers, servants, agents and employees” of the corporate 
defendant, none of them are either defendants in the original suit or re- 
spondents in the order to show cause; and it is the corporate defendant 
only which is commanded to perform by the final decree. 

Since imprisonment cannot be utilized, coercion of the corporate 
defendant must be accomplished by fine. A fine of $10 per day will 
be imposed upon the defendant for each and every day until it shall have 
performed the directions of the decree. Complainant is entitled to costs. 

Moreover, the allegation that the defendant has also been guilty of 
a criminal contempt having thus been brought to the attention of the 
Court, the Attorney-General will be directed to institute proceedings in 
criminal contempt against the defendant, and possibly also against such 
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of the defendant’s officers and employees, if it be deemed advisable and 
there be available evidence to warrant it. Although the corporation can be 
punished, in criminal contempt, only by fine, the individuals responsible 
for the criminal contempt, if duly convicted, can be punished by im- 
prisonment. 

The case appears to be a very flagrant disregard both of the power 
and authority of the State, in all three branches of government, and of 
the rights and welfare of a considerable portion of the citizens of New 
Jersey, not only the inhabitants of Leonia, whose lives and health are 
endangered by the pollution of the streams, but also the pocketbooks of 
the citizens of the defendant borough itself. 

No attention, regard, or obedience has been paid by this borough to 
the directions of the Legislature, the acts of the administrative Department 
of Health, nor the process and decrees of this Court. It has polluted the 
stream contrary to the statutes; it has failed to obey the notices and di- 
rections of the Department of Health; it has made no defense or appear- 
ance in the suit against it; it has paid no attention to the decree against 
it; it has made no denial of its guilt nor defense nor appearance in the 
proceedings for contempt. No more flagrant or reprehensible course of 
conduct by a municipal corporation, or by the individuals responsible for 
the administration of its affairs, can well be imagined. 

Obviously fines imposed upon the borough will fall immediately upon 
the citizens and taxpayers of the borough, and while doubtless a remedy 
exists whereby they may recover from the individuals of their borough 
government whose malfeasance or misfeasance has caused financial loss 
to the borough, such proceedings are not always certain, and are attended 
by trouble, delay, and expense. Hence the advisability of proceeding in 
the first instance, if possible, against the guilty individuals. 

It is, of course, scarcely necessary to point out that notwithstanding 
a corporation is guilty of a criminal offense, the individual officers, di- 
rectors, and agents of the corporation may also be guilty and punishable 
for the same offense. Cf. Engeman v. State, 54 N. J. Law, 247, 23 A. 676. 
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VINCENT v. VINCENT 


(Court of Chancery of New Jersey, April 11, 1931) 
Habeas Corpus—Contempt for Not Obeying Writ 
Proceedings by Louis J. Vincent for writ of habeas corpus, opposed 
by his wife, Esther P. Vincent. 


BUCHANAN, Vice-Chancellor: Petitioner sued out a writ of habeas 
corpus against his wife (from whom he was living separate and apart) 
requiring her to produce their child before this Court at Trenton on 
Wednesday, March 25, at 10:30 a. m. The writ was issued March 20, 
and service promptly made by the sheriff. 

On the return date neither respondent nor petitioner appeared. Later 
in the day there came to the Court by mail a draft of “Order of Continu- 
ance” (with a letter requesting it to be entered), by which it appeared 
that the respective parties and their respective solicitors had agreed that 
the writ need not be executed according to its terms, but that the hearing 
should be had on April 8th, and that this agreement had been made at 
least one day (probably two days) before. 

It is obvious that both parties and both solicitors have been guilty 
of contempt of Court. There was a disobedience by respondent to the 
writ of this Court, in which her solicitor participated, and in which also, 
albeit in lesser degree, the petitioner and his solicitor participated by their 
express agreement and joinder in the arrangement. Cf. In re Rigg, 95 
N. J. Eq. 341, at page 345, 123 A. 243. 

The Court is entirely satisfied that no one of the four realized that 
what they did was a contempt of Court. Ignorance of the law, however, 
is no excuse, even for the layman; still less can it excuse members of 
the Bar whose duty it is to have at least a reasonable knowledge of the 
law applicable to cases which they undertake. 

Clearly disobedience to a writ of habeas corpus is a matter of such 
seriousness that it cannot be overlooked nor suffered to go unpunished ; 
the consequences which would almost inevitably result from such a course 
require no statement. The case requires an adjudication of contempt and 
the imposition of punishment by fine. 

In this connection it may well be pointed out that the resort to the 
writ of habeas corpus in cases involving dispute as to the custody, sup- 
port and control of children, and the rights of access and visitation, is in 
most instances unnecessary and ought to be discouraged. The procedure 
by petition and order to show cause is usually all that is required; it is 
more flexible and under the control of the parties. Pendente lite orders 
may be made on the case presented by affidavits on the return of the order 
to show cause, and it is of course within the power of the Court to have 











174 THE NEW JERSEY LAW JOURNAL 
oral hearings as speedily as in cases commenced by writ of habeas corpus, 
where the circumstances indicate that it is advisable. 

It is seldom that the use of that writ in such cases is either necessary 
or desirable. A solicitor should not resort to it unless he believes it ad- 
visable ; and his application for the writ is a representation to the Court 
that the circumstances of the case are such in his opinion as to require its 
issuance. Having obtained the writ upon such representation, it naturally 
behooves him ill to prove by his subsequent conduct that the representa- 
tion was untrue. 

It should also be pointed out that, while the contempt as to diso- 
bedience of the writ was in lesser degree by the solicitor for the petitioner, 
he was guilty of contempt in another particular. 

In obtaining the writ he procured the Court to fix a day certain (the 
return date of the writ) for a hearing, just as much as a solicitor who 
procures an order of designation for final hearing in an ordinary cause. 
Having done this, it was a contempt for him to fail to give immediate 
notice to the Court, as soon as he himself knew that (for whatever reason) 
the case would not be heard on the day fixed. 

This was called to the attention of the Bar in Nelson v. Wergland 
(N. J. Ch.) 14 A. 32, and has been repeated again and again by oral pro- 
nouncements in open Court, yet the present case is the fourth instance of 
dereliction in this behalf before me in less than two months; and on the 
last previous occasion announcement was made that in future adjudication 
and fine would follow such offense, since it was evident that such a course 
was necessary to stop the constantly increasing negligence of solicitors 
in this behalf. 

It is difficult indeed to comprehend the reason for this negligence. The 
offiense is not one arising solely out of the rules and practice of the Court, 
nor peculiar to the administration of the Courts. Ordinary business usage 
indeed ordinary social courtesy—requires that, when one has made a 
definite engagement with another and finds that such engagement cannot 
be, or is not to be, kept, immediate notice thereof should be given. In 
such instances as the present it is of course not merely a discourtesy and 
a technical contempt of the dignity of the Court, but it is a disregard of 
the duty, under which each solicitor rests, to assist in the expediting of 
justice, for his default obviously delays or prevents the hearing of other 
causes. The privilege which the Court of Chancery accords to solicitors 
of having a day certain fixed for the trial of a cause entails a corresponding 
obligation upon solicitors. If that obligation is not met, the privilege must 
needs eventually be withdrawn. 
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LONZELLO v. D’AMATO ET AL 





(N. J. Supreme Court, April 9, 1931) 
Appeal and Error—Vendors’ Lien—Filing Notice of Lis Pendens 

Appeal from Circuit Court, Essex County. 

Action by Virginia M. Lonzello and others against Maria D’Amato 
and others. From an order directing the cancellation of a notice of lis 
pendens, filed by plaintiffs, plaintiffs appeal. 

Argued January term, 1931, Before PARKER, CAMPBELL, and 
BODINE, JJ. 

Mr. William Tyacke for Appellants. 

Messrs. Gabrielson, Conover & Stasse for Respondents. 


PARKER, J.: The appeal is from an order in the cause, made by 
Judge Dungan, directing that a notice of lis pendens filed by the plaintiffs 
be canceled of record by the Register of Essex county. 

Irrespective of the merits, the appeal must be dismissed. The record 
before us shows simply an action by vendee of real estate to recover back 
down money on the ground that vendors had refused to fulfill the con- 
tract of sale by delivering the deed stipulated in such contract. The record 
shows complaint, answer, and reply, and nothing more. It is elementary 
that, in actions at law, appeal lies only after final judgment. 

It will do no harm to add that the notice of lis pendens should never 
have been filed or recorded. The suit is for a money judgment only. By 
the express language of the first section of the Lis Pendens Act, as 
amended in 1930 (P. L. p. 374, at foot of page 375), no lis pendens shall 
be filed in such a case. Appellant has failed to show in the printed case 
the dates when the pleadings were filed, as required by Rule 155 of this 
Court, paragraph (b), or the teste of the summons, so we have no in- 
formation as to the time when this action was commenced ; but the statute 
is merely declaratory of the pre-existing law. 38 C. J. 17; Bayley v. 
Bayley, 66 N. J. Eq. 84, 57 A. 271. 

Hence it is immaterial whether this suit was begun before or after 
the amendment of 1930 became effective. It is argued that by the contract 
appellants became equitable owners and entitled to a vendee’s lien, but to 
this there are two answers. The first is that Courts of common law do 
not take cognizance of the equitable doctrine of vendee’s lien; and the 
second is that even in equity a vendee’s lien will not be impressed where 
the suit is merely to recover back down money, without more. Richeimer 
v. Fishbein, 107 N. J. Eq. 493, 153 A. 514. 

The question whether the Circuit Court had jurisdiction to make the 
order of cancellation is one into which we need not enter, because in any 
event the appellant suffered no legal injury because of the order. 

The appeal is dismissed. 
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IN RE BUXTON COUNTY DAY SCHOOL 


(State Board of Taxes and Assessment, May 10, 1031) 
Taration—School Property Not Yet Owned by School 
In the matter of the application of Buxton Country Day School, Inc., 
for the cancellation of the tax assessment for the year 1930 on property 
situate in the Township of Millburn, County of Essex and State of New 
Jersey. 
Mr. Danforth Geer, Jr., for Petitioner. 
Mr. R. J. Wortendyke, Jr., for Respondent. 


THE BOARD: This is a petition for the elimination of an assess- 
ment of October 1, 1920, for taxes payable in 1930, upon the property of 
appellant. The applying statute is Chapter 42, P. L. 1920. 

Buildings actually used for schools and the land whereon they are 
erected are free from taxation, where the institution claiming the exemp- 
tion owns the property and is organized under the laws of this State. 

The acknowledged rule is that, in order to allow the exemption, the 
corporation must be organized and own the property claimed to be exempt, 
on or before the day fixed by law for making the levy. This is the sub- 
stantive law, and quite properly so, and, as the claimant was not incorpor- 
ated until November 29, 1920, and could not own the property until then, 
we are not permitted to cancel the assessment. 

The appeal is dismissed, and the action of the Essex County Board 
is affirmed. 





IN RE MT. LEBANON CEMETERY ASS’N ET AL 


(State Board of Taxes and Assessment, May 12, 1931) 
Taration—Cemetcries Not Yet Laid Out 

In the matter of the applications of Mt. Lebanon Cemetery Associa- 
tion and New Mt. Lebanon Cemetery Association for the cancellation 
of the tax assessments levied for the year 1930 on property situate in the 
Township of Woodbridge, County of Middlesex and State of New Jer- 
sey. 

Mr. Isadore A. Sisselman for Petitioner. 

Mr. Henry St. C. Lavin for Respondent. 


THE BOARD: Cemeteries are exempt from taxation according to 
the General Tax Act of 1918, as amended by Chapter 338, Laws of 1927. 
These two cases were heard together, and the claims for exemption rest 
on the same reasoning. The facts in each case are much alike. The assess- 
ment date was October 1, 1929. Neither Association held title to the prop- 
erty at that time, nor had permits been granted them as provided by law. 
There is nothing in the testimony to clearly indicate acts of incorporation 
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by either Association. No burials took place until 1930, and in that year 
there were only four. 

The most that can be said is that private parties were, on October 1, 
1920, taking steps to lay out cemeteries. We do not think that any of 
the lands under appeal were used for cemetery purposes. within the mean- 
ing of the Tax Acts when the levy was made. 

The assessments must stand, except as to one for $1,000 on a build- 
ing included in that on Block 372, Lot 1. This building had been razed 
prior to the levy. 

The appeals are dismissed and the action of the Middlesex County 
Board affirmed, except as above mentioned. 





IN RE ERIE WELFARE ASSOCIATION 


(State Board of Taxes and Assessment, May 12, 1931) 
Taxation—Y. M. C. A. Using Building Not in Its Name 


In the matter of the application of Erie Welfare Association for the 
cancellation of the tax assessment for the year 1930 on property situate 
in the Town of Secaucus, County of Hudson and State of New Jersey. 

Mr. Robert J. Bain for Petitioner. 

Mr. John E. Degelmann for Respondent. 


THE BOARD: The question to be decided is whether an assess- 
ment of October I, 1929, against Erie Welfare Association should be set 
aside pursuant to the General Tax Act of 1918, as amended by Chapter 
42, Laws of 1929 (P. L. 1929, p. 74). 

The parties stipulate as follows: 

‘It is understood and agreed that the property involved in this appeal 
is used for the moral and mental improvement of men through the medium 
of the Young Men’s Christian Association.” 

The Erie Welfare Association is claiming the exemption, yet the 
building is not actually and exclusively used in the work of that Associa- 
tion. The building is actually and exclusively used in the work of an- 
other Association, namely, the Young Men’s Christian Association, which 
is organized for the same identical purpose as the Erie Welfare Associa- 
tion. It is true that the Young Men’s Christian Association is the medium 
or instrumentality that is using the building for a purpose for which an 
exemption may be claimed, but it is using the building in its own work 
and not in the work of Erie Welfare Association. The petitioner must 
be engaged in carrying out the objects of its charter before an exemption 
may be allowed. 

The proof is insufficient to support the appellant’s claim, and, because 
of the rule that tax exemptions are construed more strongly in favor of 
the tax, an exemption is refused. 
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The appeal is dismissed and the action of the Hudson County Board 
of Taxation affirmed. 





IN RE UNION CEMETERY ASSOCIATION 


(State Board of Taxes and Assessment, May 12, 1931) 
Taxation—Cemetery Land in Use and Not in Use 


In the matter of the applications of Union Cemetery Association for 
the cancellation of the tax assessments for the year 1930 on property 
situate in the Township of Union, County of Union and State of New 
Jersey. 

Mr. Otto A. Stiefel for Petitioner. 

Mr. Charles Wagner for Respondent. 


THE BOARD: The appellant has presented to the Board two peti- 
tions of appeal for relief from taxation, for the reason that the described 
land is a cemetery. The levy was made October 1, 1929, for the taxes 
of 1930. 

The matter is not difficult of solution. The first appeal relates to 
about 38 acres of land located on the East side of Stuyvesant avenue in 
the Township of Union, Union County. Of this 38 acres, eight acres 
were given exemption because that much land was actually occupied by 
graves. The evidence indicates that this is not enough, as more land 
than this is so used. 

There are over 3,600 interments. Eleven acres, at least, should have 
been allowed for that use alone by the assessor. Of the remaining 27 
acres, seven or more acres will be used for roads and borders. This 
leaves about 20 acres for necessary use for graves within a reasonable 
time. This may seem a liberal allowance, but, when the location of the 
cemetery is considered, its proximity to large centers of population, we 
do not think it is excessive. 

It is admitted that the improvements should be released. Therefore 
the assessments on the land and improvements are cancelled. 

This leaves for consideration the second appeal, which describes ap- 
proximately 74 acres of land on the West side of the same avenue in the 
same taxing district, and claims that the property should be freed from 
taxation by reason of the fact that it can only be used as a place for the 
repose of the dead, or, in the alternative, that the assessment on the land 
should be reduced “because the said assessment is in excess of its true 
value.” 

This parcel of land has neither been used as a place of burial nor 
has it been improved for such a purpose. There is nothing in the testimony 
that is pursuasive that this tract of land is “within reasonable contempla- 
tion of being used” for actual interments within the near future. We 
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take it that a little over 12 acres of this land is in no way “‘set apart” for 
burial purposes. While the appellant in its petition of appeal charged 
that the assessment was in excess of the true value of the land, in the 
prayer for relief the petitioner asked only that the levy be “cancelled and 
set aside.” 

The necessity of making proof of the value of the land was not ob- 
served by the petitioner, as it no doubt rested on the prayer in the peti- 
tion. There is, however, some testimony concerning the value of this 
land in the case. Comparable lands are worth from $6,000 to $12,000 per 
acre, and, inasmuch as these lands, because of the limitation of use, can- 
not at present be worth that much, still sufficient allowance seems to have 
been made for this cause when the levy is only at the rate of about $1,500 
per acre. 

The assessment on this parcel of land is sustained. Judgment 
accordingly. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re New Jersey Bell Telephone Co.—Four applications for approval 
of ordinances permitting the Company to construct, maintain and operate 
its local and through system in, viz., township of Randolph, Morris County ; 
town of Hackettstown, Warren County ; township of Bridgewater, Somer- 
set County; county of Middlesex. All granted. Decisions Feb. 25, 1931. 


In re Neptune Water Co.—Application for approval of the transfer 
on its books of the entire outstanding capital stock of Neptune Water 
Company to Union Water Service Company. Granted. Decision March 
16, 1931. 


In re Conover.—Application of Stacy P. Conover for reconsidering 
portion of decision as to condemnation of lands of Dimeo and Conover 
made Dec. 24th last in favor of the Eastern New Jersey Power Company 
that the line as proposed by the Company could be moved to the eastward, 
thereby crossing a part of the lands of the Collier Foundation for the 
Care and Training of Girls and crossing the Conover property at a point 
somewhat removed from the buildings situated thereon. The Board found 
no reason to change its former decision. Decision March 5, 1931. Mr. 
M. Casewell Heine for Morino Dimeo and Stacy P. Conover. Mr. William 
E. Foster for Eastern New Jersey Power Company. 


In re New York Bay R. R. Co—Application for approval of the sale 
of a parcel of land to the Lehigh Valley Railroad Company, said land 
being situate in the City of Newark, Essex County, New Jersey, con- 
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taining 173,245.87 square feet more or less. Granted. Decision March 
5, 1031. 

In re Jersey Central Power & Light Co—Application for an approval 
of an ordinance of the Township of Dennis, Cape May Co., to lay gas 
mains, pipes, etc. Granted. Decision March 5, 1931. 


In re Whippany Water Co.—Application for approval of the sale of 
its water property and business located in Hanover township, Morris 
county, New Jersey, to the Normandy Water Company for the sum of 
$30,000. Granted. Decision April 7, 1931. 


In re Lehigh Valley R. R. Co.—Application for approval to convey 
to the Chicago Iron Company a parcel of land situate in the township of 
Hillside, Union county, containing 4,796 square feet, more or less, the 
Railroad Company to receive in exchange a tract of land situate in said 
township of Hillside, containing 2,360.3 square feet, more or less, and 
cash consideration of $165.15. Granted. Decision March 11, 1931. 


In re Pennsylvania R. R. Co—The Board initiated a proceeding under 
Chapter 101 of the Laws of 1930, “to determine whether the highway 


known as Plainfield avenue, Stelton, in the township of Raritan, county 
of Middlesex, which crosses at the same level the railroad operated by 
the Pennsylvania Railroad Company, is dangerous to public safety, or 
that the public travel on such highway is impeded thereby, and what, if 
any, order shall be made by said Board for the elimination of said cross- 
ing by substituting for such crossing a crossing not at the grade of such 
public highway, either by carrying such public highway under or over 
such railroad, or by reconstructing such railroad under or over such 
public highway, or by vacating, relocating or changing the lines, width, 
direction or location of such highway and the opening of a new highway 
in the place of the one ordered vacated, and to determine any and all 
other matters which may be involved and the determination of which may 
be within the power of said Board in the separation of the grade of said 
highway and of said railroad.” The Board after hearings and testimony, 
ordered that the R. R. Company alter the crossing by substituting one 
not at grade, and that any telegraph, telephone, power, etc., lines neces- 
sary to be changed should be changed; also that the corporations con- 
cerned in the change should proceed with diligence to execute the order, 
the work to begin on or before July 15th next and be completed in three 
months. Decision April 27, 1931. Mr. W. Holt Apgar for Pennsylvania 
Railroad Company. Mr. Thomas L. Hanson for Township of Raritan. 
Mr. F. G. Helvar for Various Residents. Mr. Edmund A. Hayes for 


County of Middlesex. 
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In re Pennsylvania & Atlantic R. R. Co.—A petition requesting ap- 
proval to abandon train service on its Island Heights Branch between 
Pine Beach and Island Heights and operate bus service between these 
points. The petition was subsequently amended to abandon service on 
the Branch and to operate bus service between Toms River and Island 
Heights. The Board said: “The business of the Railroad has substantially 
decreased since 1925, and bus service is proposed for the transportation 
of passengers from Toms River to Island Heights. This service should 
provide a reasonable means of transportation, in that it will serve Island 
Heights, also the continuous communities, and will permit of a desired 
saving in the expense of operation of the Railroad. Such saving should 
be permitted where it can be reasonably made effective without resulting 
material inconvenience to the users of the Railroad, and under the cir- 
cumstances it appears that the present application should be approved. 
The Board, therefore, will and hereby does approve of the temporary 
abandonment of train service on the Branch, effective June 1, 1931, pro- 
vided an agency is maintained at Island Heights from June 15th to Sep- 
tember 15th each year, and that the bridge over Toms River be retained 
until the close of the present summer season, at which time permission 
will be granted to abandon the Branch if the service as proposed has 
proven adequate to meet the reasonable demands of travel.”’ 

Decision April 28, 1931. Mr. Albert Ward for Petitioner. Mr. Walter 
Carson for Borough of Island Heights. Mr. W. H. Jayne for Ocean 
County Board of Freeholders. Mr. T. Ternley Brooks for Property 
Owners. Mr. Edwin J. Shoettle for Himself and Other Property Owners. 


In re Plainfield-Union Water Co.—Application for approval of the 
execution and delivery of a mortgage to the Fidelity Union Trust Com- 
pany, trustee, dated April 1, 1931, in the form filed with the petition, to 
secure issuance of bonds in series thereunder, and of the issuance at 
this time of bonds in the amount of $2,000,000, to be known as Series 
“A,” dated May 1, 1931, to bear interest at five per cent per annum, due 
May 1, 1961, to be sold at par, for the purpose of refunding and paying 
outstanding bonds in the principal amount of $1,575,000, due May I, 1931, 
and for payment in part for extensions and betterments to the property 
of the petitioner. Approval given. Decision April 28, 1931. 


In re West Jersey Telephone Co.—Application for approval of the 
issuance of its common capital stock in the principal amount of $65,200, 
and six per cent preferred capital stock in the principal amount of $25,000, 
all of which stock is to be sold at not less than par, for the purpose of 
acquiring the telephone properties of the West Jersey Toll Line Company, 
whose charter expired June 15, 1917, and of the Patrons Telephone Com- 
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pany, and for paying in part for betterments and improvements to said 
properties located in the town of Belvidere and townships of Freling- 
huysen, Blairstown, Harmony, Hope, Independence and Oxford, Warren 
county, New Jersey. Approval given, and the Board also revoked the 
certificate issued February 7, 1930, approving the acquisition of the prop- 
erty of the Patrons Telephone Company by the West Jersey Toll Line 
Company, and also revoked the certificate dated February 7, 1930, ap- 
proving the issuance by the West Jersey Toll Line Company of its com- 
mon capital stock in the principal amount of $30,400. Decision April 30, 
1931. 

In re South Jersey Port Commission.—Application by the City of 
Camden for approval of an ordinance authorizing the South Jersey Port 
Commission to lay, construct, maintain and operate railroad tracks, sid- 
ings and turnouts on Front street and Clinton street in the City of Cam- 
den, connecting with the tracks of the Pennsylvania Railroad Company, 
lessee of the United New Jersey Railroad and Canal Company, on Front 


street. Approved. Decision May 5, 1931. 


In re Atlantic City Electric Co., et al—Joint application of Atlantic 
City Electric Co., and Deepwater Light & Power Co., for permission to 
effect the division of real estate and generating facilities, etc., and to 
create easements; for permission to the Atlantic Co., to issue and sell 
833.732 shares of its common capital stock; for approval, nunc pro tunc, 
of the issuance by the Deepwater Co., upon its incorporation, of 10 shares 
of its capital stock, and for permission to it to issue and sell 76,964 ad- 
ditional shares of its capital stock and cause the transfer on its books of 
said shares of stock. Application granted, with conditions. Decision 


May 5, 1931. 


In re Raritan Valley Bus Service-—Application by William Favier, 
trading as the Raritan Valley Bus Service, for approval of municipal 
consent for the operation of five auto buses on a route between and 
including Manville and Flemington, by way of Voorhees Corner. The 
route between Manville and Flemington would pass through the follow- 
ing localities: Manville, Somerville, Raritan, South Branch, Flagtown, 
Neshanic Station, Neshanic, Centerville, Three Bridges, Voorhees Corner 
and Flemington. Heretofore the buses ran by way of Larison’s Corner 
and Ringoes to Flemington. The new route would save g miles per 
trip. Objection was made by the Inter County Motor Corporation on 
the grounds that the operation of buses by William Favier over the pro- 
posed short route would create additional competition for the through 
business between Somerville and Flemington. The Inter County Motor 
Corporation afforded service between Somerville and Flemington by way 
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of Clinton. The Board gave approval to the application, but only for two 
buses. Decision May 6, 1931. Mr. George W. Allgair for William Favier, 
trading as Raritan Valley Bus Service. Mr. Harry V. Osborne for Penn- 
sylvania Railroad Company and Inter County Motor Corporation. Mr. 
Charles S. Straw for Public Service Coordinated Transport. Mr. James 
I. Bowers for the Millstone Bus Line. 

The Board at the same time considered a complaint by the Inter County 
Motor Corporation against William Favier, trading as above stated, be- 
cause he operated his bus line between Manville and Flemington at a re- 
duced rate of fare (80 cents reduced to 50 cents), whereas the fare by the 
Inter County Co., was 90 cents one way and $1.60 per round trip, and 
that it was done without hearing or the Board’s approval. The Board 
said: “The testimony shows that the through traffic between Somerville 
and Flemington is very limited. Even though William Favier reduced 
his fare from 80 cents to 50 cents between these points there has been 
no material increase in the through traffic between Somerville and Flem- 
ington. With the facts before it, the Board does not believe there is 
sufficient proof submitted by the complaint to show that the reduction 
of fare by William Favier has caused any great competition between the 
two operators. For these reasons, the Board will not disturb the pres- 
ent situation.” Decision May 6, 1931. Mr. Harry V. Osborne for Inter 
County Motor Corporation. Mr. William Favier appeared on his own 
behalf. 


In re Bee Five Bus Co.—Application for approval of the transfer 
to it from Philip Gott and Julius Dvorin, trading as partners, of the con- 
sents given to the said Gott and Dvorin, trading as partners, by the City 
of Jersey City and the City of Bayonne, to operate one auto bus on the 
South Hudson County Boulevard Route, and for approval of the sale to 
the Bee Five Bus Company of one auto bus owned by Gott and Dvorin. 
Granted. Decision May 6, 1931. 


In re Morris & Essex R. R. Co. et al.—Petition by the above Com- 
pany and the Delaware, Lackawanna & Western Railroad Company, lessee, 
to abandon a portion of the Morris and Essex Railroad, also steam oper- 
ation of passenger service on remaining portion, known as the Rockaway 
Loop. Similar application had been made to the Interstate Commerce 
Commission, who requested the New Jersey Board to conduct the hear- 
ings. Reviewing the matter the Board said: “The State highways are 
very heavily traveled, especially during the summer and fall seasons, and 
a considerable number of witnesses testified that the service as proposed 
would be inconvenient because of the necessary transfer at Denville, and 
that the traffic congestion on said highways will materially interfere with 
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the operation of the buses ; and, as traffic signals control movement on the 
highway, the running time of the bus operation between Rockaway and 
Denville would be consequently affected. These conditions are considered 
by the objectors to the proposed service as the principal grounds of ob- 
jection to its establishment. An opportunity to make investigation of the 
trafhe conditions on the highways as alleged could only be made during 
the season of heavy traffic, and the hearings in this case were held subse- 
quent to this period. While the Board recognizes the desires of the peti- 
tioners to abandon a portion of the Loop and eliminate steam passenger 
service for the reasons alleged, in view of the proposed change of operating 
conditions and the contentions relative to its impracticability, it is the 
opinion of the Board that approval should be withheld. The application, 
therefore, at this time, is denied.””. Decision March 24, 1931. Mr. John L. 
Seager for Railroad Company. Mr. A. Harry Moore for Rockaway 
Chamber of Commerce. Mr. Jos. G. Wolber and Mr. Howard F. Barrett 


’ 


for Borough of Rockaway. 
Mahway Water Co.—Application to approve issuance of $99,000 


capital stock. Approved. Decision April 9, 1931. 


Public Service Elec. & Gas Co.—On Dec. 1, 1927, the Board approved 
issuance by this Company of $10,000,000 face value first and refund- 
ortgage gold bonds, 4% per cent, series due 1967. As only $5,601,000 

1 bonds have been issued, application made to issue $3,700,000 face 
value of such bonds bearing coupon rate of 4 per cent., in lieu of such at 


cent. Approved, to be sold at not less than 9034 per cent of 


other application was for issuance of $22,300,000 face value first 


Ls 


funding mortgage gold bonds, 4 per cent series due 1971, secured 


Js ie 


dated ang I, 1924, to Fidelity Union Trust Co., Trus- 


entral Power & Light Co.—Eleven applications decided 


for right to exercise the power of eminent domain on lands af- 


uunty, New Providence township, Catherine W. Neppert; 
it, Rethes 2 Rilev, First National Bank of Morristown, and 


County, borough of Chatham, Frederico Sibona, Execu- 
Bonsall, William Simon, James R. Mantel and the Bor- 


. Raritan township, Calendar Realty Co., Mar- 
James Cohen, Roman A. Schur, Peter M. Krueger, 


rnard Apel, Robert Broadman and the township. Also, 
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in Sayreville borough, Irene H. Ross and husband, William B. Willes and 
wife, City of Perth Amboy and the borough. Also, in Piscataway township 
Merchants & Traders Realty Co., Mike Gala and wife, Tide Water Pipe 
Co., Francis D. P. Walsh and wife, Julia G. Balch, Mary R. Sears and 
husband, Anna B. Lay and husband, Amy R. Gordon and husband, Ig- 
nata Barker and wife, Paul Zayne and wife. 

The Board approved the applications in all of above cases. Decisions 
March 31, 1931. Mr. Walter L. McDermott for applying Company. Mr. 
Rene P. F. Von Minden for Piscataway Township. Mr. Fred W. De 
Voe for Calendar Realty Co. 


Same Company as Above.—Twelve other similar applications de- 
cided at one time affecting : 

In Middlesex county, Piscataway township, Kyreacos Colescidie and 
wife, John Felice and wife (if any), Adolph Axelred and wife, Home- 
stead Building & Loan Association, Amelia Jost, Joseph Palmich or wife, 
Robert Glade and wife, Robert Robinson and wife, (infant), Ralph A. 
Barton and wife, Vita Lovei, Maria Lovci, (widow), Anthony Lovci (in- 
fant), Jennie Lovei, Harry R. Hall, Jennie Spallim, Mary Spallim, Mary 
Arcolee, Anthony Arcolee, and Helen Cibulsky and unknown husband. 

In Raritan township, Adolph Weinhold and wife, if any, Ernest Bark- 
er and wife, if any, and Emily Sutherland. Also interest of townships of 
Piscataway and Raritan in all above cases. 

Decisions April 20, 1931. Mr. Walter L. McDermott for Company, 
Mr. Charles N. Runyon for Homestead Building & Loan Association. Mr. 
Rene P. F. Von Minden for Piscataway township. Mr. A. Henry Brill 
for Vito Lovci, et al., and two personal appearances. 


N. Y. & Long Branch R. R. Co.—Application to combine Deal and 
Allenhurst stations. Approved, but with reservation for reopening the 
matter if unsatisfactory to Deal. Decision March 27, 1931. Mr. William 
A. Barkalow for Company; Mr. Theodore Backes for Borough of Deal. 


West Jersey & Seashore R. R. Co., et al—Petition to approve agree- 
ment to eliminate public crossings at grade in City of Camden. Approved. 
Decision March 26, 1931. Mr. E. W. Bennett for City of Camden. Mr. 
Lewis Starr for R. R. Companies. 


Erie R. R. Co—Petition to extend time to begin and complete work 
on grade crossing at Kearny. Time extended two months to begin work, 
viz., to June 1, but to be completed as before ordered, Oct. 1. Decision 
April 20, 1931. 

N.Y. & Long Branch R. R. Co., et al—FPetition of Borough of Man- 
asquan, the above Company, and the Penna. R. R. Company, to consolidate 
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stations in Manasquan and Sea Girt, the combined station to be in Manas- 
Four hearings held. Permission given. Decision April 23, 1931. 
Mr. William A. Barkalow for New York and Long Branch Railroad 
Company. Mr. Frank Durand for Borough of Sea Girt. Mr. Lloyd C. 
Riddle for Borough of Manasquan. Mr. Charles A. Mulloy for Protest- 
ing Residents of Manasquan. 


quan. 


Philadelphia & Beach Haven R. R.—Petition of Township of Long 
Beach to construct crossing at grade over tracks of above R. R. at 2oth 
street, North Beach Haven. Approval given. Decision April 23, 1931. 
Mr. Benjamin L. Sleeper for Township. Mr. Joseph J. Summerill for 
R. R. Co. 


Central R. R. of N. J.—Petition to discontinue maintaining agent at 
Elm Station, Camden County, continuing same as non-agency station. 
Approved. Decision April 23, 1931. Mr. William A. Barkalow for 
Company. Mr. William B. Knight for Objectors. 


New Jersey Bell Telephone Co.—Applications for approval of sale 
to it of telephone business and property of Morris Park Telephone Co. 
in Lopatcong township, Warren county, for $05; of same of Delaware 
Park Telephone Co. in same township for $250; of Marble Hill Telephone 
Co. in Harmony township, same county, for $270. Approved. Decisions 
April 13, 1931. 


West Jersey Toll Line Co.—Application for approval of sale by it of 
telephone business and property in townships of Frelinghuysen, Blairs- 
town, Harmony, Hope, Independence and Oxford and vicinity, to West 
Jersey Telephone Co., for $25,000. Approved. Decision April 13, 1931. 





MISCELLANY 





intention to accept a _ full-time 
judgeship, under Chapter 317, Laws 
of 1931, by which his salary is in- 
creased from $9,000 to $13,000. 

The Board of Finance of Pater- 
son, upon the suggestion of City 
Auditor Theodore has 


SOME STATE NOTES 


These officers have been elected 
by the Morris County Bar Asso- 
ciation: President, Henry C. Pit- 
ney ; Vice President, Carl V. Vogt; 


Secretary, Frederick B. Cobbett; 
Treasurer, Judge Albert H. Hol- 
land. Mr. Pitney succeeds Law- 
rence Day. 

Judge Lloyd Thompson, of the 
Union County Court of Common 
Pleas, has filed with County Clerk 
Neil McLeod a declaration of his 


Weiss, 
adopted a plan to wipe from the 
city’s books a deficit of $1,000,000 
incurred by the city through the 
non-payment of personal taxes 
over a period of ten years. 

The new Juvenile Court Judge 
of Elizabeth, Henry S. Waldman, 
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was honored on May 12th, when 
nearly 300 friends and officials 
gathered at the Elks Auditorium in 
Elizabeth at a testimonial dinner. 
County and city officials were in- 
cluded in the gathering. Eleven 
speakers praised the twenty-eight- 
year-old Elizabeth lawyer, who was 
elevated to the Bench by Governor 
Larson. Francis A. Gordon of 
Elizabeth acted as toastmaster. 


A final decree of divorce was 
granted by the Chancellor last 
month to Vice-Chancellor Malcolm 
Buchanan from his wife, Lilly 
Buchanan, on the grounds of de- 
sertion for 4% years past. The 
suit was not contested. 





GOOD ONE ON A JUDGE 


Two lawyers before a Probate 
Judge recently got into a wrangle. 
At last one of the disputants lost 
control of his emotions and ex- 
claimed to his opponent: “And you 
are, I think, the biggest ass I ever 
had the misfortune to set eyes up- 
on.” “Order! Order!” said the 
Judge, gravely. ‘““You seem to for- 
get that I am in the courtroom.”— 
Law Student. 





PROFESSIONAL ETHICS 


The following question and an- 
swer has recently been published 
by the Committee of Professional 


Ethics of the New York County 
Lawyers Association: 


Question: A is engaged in busi- 
ness in looking up _ uncollected 
judgments of many years standing 
and then by tracing and investiga- 
tion is able to locate some assets 
of these judgment debtors. An 
arrangement is then made by A 
with the judgment creditor to fur- 
nish information, which information 
if it leads to collection of the judg- 


ment will give A a certain percent- 
age of the moneys collected. Under 
this arrangement A is authorized 
to retain counsel to take such steps 
by way of supplementary proceed- 
ings or third party orders as may 
be necessary. Is there anything un- 
ethical in a retainer of this kind? 


Answer: In the opinion of the 
Committee the Answer should be 
yes for the following reason: 


“A” is in effect an independent 
contractor, whose only interest is 
in the amount recovered. The 
lawyer is his lawyer and there is 
no direct relationship between the 
lawyer and the real plaintiff, the 
Judgment-Creditor. In such circum- 
stances the lawyer opens the way 
to his exploitation by “A”. (See 
Canon 35 of the Canons of Pro- 
fessional Ethics of the American 
Bar Association. ) 





A FINE LAWYER’S WORK 


Dr. Frank Bergen, of the Essex 
County Bar, but well-known as an 
able lawyer throughout the whole 
State, has just issued, in two- 
volume form, over sixty of the ad- 
dresses made and essays written (a 
few hitherto unpublished) during 
his long and active career at the 
Bar. He has done it at the request 
of friends, who knew the intrinsic 
value of many of these produc- 
tions, and they made no mistake in 
making such a request. The work 
is entitled, “Essays and Speeches of 
Frank Bergen.” The two volumes 
consist of nearly 700 pages and have 
been admirably printed by the Yale 
University Press, but are only for 
private distribution. 

Only 300 copies were printed, in 
order to satisfy the desires of 
friends, but the combined work 
should have a wide circulation, not 
only because of the great range of 








subjects treated, domestic and other- 
wise, but because of the general and 
particular information imparted, 
and the admirable style of compo- 
sition on every page. The work is 
one of permanent value in New 
Jersey, while many of the subjects 
reach far outside of our State. 





INTERESTING EXCERPTS FROM 
AN ENGLISH WILL 


The will from which the ex- 
cerpts below are taken is one made 
by a very wealthy woman in Eng- 
land whose estate is now being 
settled. There are many heirs in 
America, as well as in other coun- 
tries of the world. The will is be- 
ing litigated in the Court of Chan- 
cery in England. 

“Will of Ann Wrangle, of Bos- 
ton, in the County of Lincoln, 
—_— 

, I give and bequeath 
the sum of five pounds a year to 
the said James Oldfield, to be ap- 
plied for the daily and yearly main- 
tenance and good support of my cat, 
and all my cats that I may have 
in my possession at the time of my 
decease, and to take particular care 
of them and to feed them with 
plenty of good and wholesome meat 
twice a day, namely, noon and eve- 
ning, and good milk twice a day, 
namely breakfast and tea hour, and 
to use and treat and support them 
with every kindness and attention 
to them in every respect so long as 
any of them shall live, in such man- 
ner as he has witnessed by me, and 
my dear departed sister to them, 
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and which good support and kind- 
nesses and attention to them he has 
fully and faithfully promised to 
perform and fulfill toward such cat 
or cats as are living at my decease 
and to remove them from my house 
to his house in proper time after 
my decease. The said sum of five 
pounds to be paid by my Trustees 
out of the interests and dividends 
of my personal estate to the said 
James Oldfield, so long as any one 
of said cats may continue to 
live. — 

“I give and bequeath to Mary 
Jefferay, my present servant, pro- 
vided she is in my service at the 
time of my decease, and has con- 
ducted herself well and properly 
and attentively to me and to my 
satisfaction, ten pounds. Also a 
watch, the inside case silver and 
gilt, the outside case a sort of metal 
and gilt, which is my late dear 
father’s, with a common key at- 
tached by a ribbon. Also a para- 
phrase of the New Testament, in 
one volume by the late Rev. Mr. 
Richard Barber, but if the said 
Mary Jefferay has quitted my serv- 
ice or conducted herself improperly 
or inattentively to and not to my 
satisfaction, or has given or re- 
ceived notice to quit my service at 
a certain time prior to my decease, 
then the said watch and paraphrase 
to go to the said Wliliam Wrangle 
and the ten pounds to go among 
the personal property.” 

Quere: How would the legatee 
be able to prove that she had con- 
ducted herself to the satisfaction of 
the decedent ? 
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